Contents

1 The Linkages Between Corruption and Transitional Justice. . .. . .. 1
1.1 General Introduction and Background ..................... 2
1.2 Definition and Discussion of Terms. .. .................... 5

1.2.1 Transitional Justice ............... ... 0ov. ... 5
1.2.2 Socio-economic Rights. ... ....................... 9
123 Corruption. . ... oot 11
1.3 Accountability Mechanisms. . .. ......................... 14
1.3.1 Truth Commissions and Corruption ................. 14
1.3.2 Prosecutions and Corruption. . .. ................... 16
1.3.3 Amnesties and Corruption . ....................... 18
1.3.4 Reparations and Corruption . ...................... 21
1.3.5 Institutional Reforms and Corruption . ............... 22
14 Conclusion. . .........oi e, 23
REfETENCESaw coo marradn @ e 956 € 39 IO GEEE M8 & e 5rm TR 51T 09E 9T 24

2 Understanding Corruption and Human Rights. . . ........... ... 27
2.1 Introduction . .. ... ... coui e 28
2.2 Preliminary Considerations .. ............ .. ..., 29

2.2.1 Is Freedom from Corruption a Human Right? . ... ... ... 29
2.2.2 Is Corruption a Human Rights Violation? .. ........... 30
2.2.3 What Links Corruption to Transitional Justice? . . ....... 31
2.2.4 What Is the Distinction Between Socio-economic

Rights and Issues? . .. ........ ..o .. 32
23 Overview of Corruption and Human Rights Methodologies. . . . . . 33
2.3.1 Doctrinal-Research-Based Studies . . . . ............... 34
2.3.2 Empirical-Research-Based Studies .................. 36
2.3.3 Normative-Research-Based Studies . . . ............... 37

2.4 Corruption and Specific Human Rights vis-a-vis the Right
toHealth ... .o oot e 38
ix

Maguchu, Prosper digitalisiert durch:

Transitional justice and socio-economic rights in Zimbabwe IDS Basel Bern



Contents

24.1 Background..............iiiiiii i 39
242 Normative Content. . . ... ..o it in v 39
2.4.3 State Obligations and Violations. .. ................. 40
2.5 Towards a Framework ...... ... ... .. . i 47
2.5.1 Step One: Analyse the Situation . ................... 47
252 Step Two: Identify the Human Rights Obligations
Being Violated . ....... ...t 48
2.5.3 Step Three: Determine the Causal Link............... 48
2.54 Step Four: Attribution . . . ......... ... oo 49
26 ConClUSION. . . v vttt et e e s 50
Do = 5= 01 =1 50
The Phenomenon of Corruption and Socio-economic Rights
iInZimbabwe. . . . ... e e 53
30 IntrodUcCtion . . . .v v i e e 54
3.2 COITUPLOM . o . v vttt e ettt it e e e e e 54
32,1 TYROIGET . «opwrw mgere s sriog o oe srggiote b = oze 608 52 34 88 1 £ T 24 54
32.2 Legislative Framework. . ............ .. ... . ... ... 57
323 Policy Framework . .. ...... ... ... i 61
3.2.4 Judicial Framework .. ........ ... ... . o L 65
3.2.5 Compliance and Ranking . ........................ 65
3.3 Socio-economic Rights . .. ... ... . . i i 67
330 “TYRCIOEY wwe it v 5o 53 1% iy 78 0, Dol ) (oL sy smolden ) e 67
332 Legislative Framework. . ............... ... v.... 67
333 Policy Framework . .. ............ ... ... .. ....... 69
3.3.4 Judicial Framework .. ... ... ... ... ... .. ... ... 70
3.35 Complianceand Ranking . . ....................... 71
3.4 Corruption and Socio-economic Rights Violations: The Cholera
Qubreak, .« o os @ e PE DT B R IEE B F et e s e 8 e E 66 9 71
3.4.1 Hypothesis One: Politicisation . .................... 72
3.42 Hypothesis Two: Cronyism . ...................... 73
3.4.3 Hypothesis Three: Prebendalism.................... 74
3.44 Hypothesis Four: Rent Seeking. ... ................. 75
3.4.5 Hpypothesis Five: Patrimonialism. .. ................. 76
35 Conclusion. . ..., 77
References . . ... ... 78

Revisiting Methods of Addressing Past Corruption and Human
Rights Violations in Zimbabwe

............................. 1
41 Introduction ................. .. .. ... 32
4.2 First Phase: The Post UDI Period (1965-1979) . ............. 82
4.2.1 Background.................. . ... ... 82
422  Accountability Mechanisms . .................... .. 84

4.2.3 Subsequent Developments



Contents xi

4.3 Second Phase: Anti-Dissident Period (1981-1988) ............ 86
43.1 Background............... ... . .. .. 86
4.3.2 Accountability Mechanisms . ...................... - 87
4.3.3 Subsequent Developments ........................ 87
4.4 Third Phase: The Post-One-Party-State Period (1990-1995) ... .. 88
441 Background.......... ... ... ... 88
4.4.2 Accountability Mechanisms . ...................... 89
4.4.3 Subsequent Developments .. ...................... 89
4.5 Fourth Phase: State-Sponsored Violence Post-Mugabe
(A99R=20L7): . : s wonrarass : I~ 8 ADE £ © TG AE § 3wl s T 89
451 Background.................... ..., 89
4.5.2 Accountability Mechanisms . .. .................... 90
4.5.3 Subsequent Developments . ....................... 92
46 Conclusion. . ... ...t e 92
REfCTENCE it T s el IRt T T T ol 0T e R cloB6s Tl s 93

5 Rethinking Ways of Dealing with Corruption Under

Transitional Justice in Zimbabwe . . . .. .. .................... 95
51 Introduction . ... .........iutinineee 96
5.2 The Civil Society and Justice in Zimbabwe Symposium . ... .... 97
52.1 Background. .......... ... ... 97
522 Legal BasiSiccwv v o vviomesasartaiioosesaeacesss 99
523 Mandate .« .wed ¥ b emass ¥ 6 suamags s ¢ s Age B E 99
324 Eindings .afes i iase 0886555 i tem80ns 5 oR@as 57 5 100
52.5 Special Remarks .......... .. ... .. i 100
5.3 The Organ on National Healing, Integration
and Reconciliation . .......... ... . ... i 100
53.1 BackgfoUnd e« : scmmpme ez s oomaammes - swemne ... 101
532 Legal BastSipacssrovesmsicsni cnnporss smoas 33 1o 101
533 ‘Mandate s e i g5 6 25 i JEEREEE T I TLEAE DT 8 3 101
5:34 FBIndings .. wm v i cmoes s oo o 95096 MHEE 5 T8 BAGE 3 53 102
535 Special Remarks ........... ... ... . . 103
5.4 The ILO Inquiry on Truth, Reconciliation and Justice
N ZimbaDWE) &, o o5 5 1« 7 i i o o § 05 2 amiby i e S il s s S 103
54,1 Background: ! osiipmms .. siee s @es iihubyEg pT v 104
542 Legal Basis . ... .. omet« s b i s oebt s e dadsd nl e 104
543 Mandate . .. ... e 104
54,4 TINAINES o c o o 50 ommmore v oee s wmmme e s s s oo oo 105
545 Special Remarks ............ ... 105
5.5 The National Peace and Reconciliation Commission........... 106
55.1 Background........c.s..5 g0 meeizeimaes s 106
5:9:2 Legal BasiS . < v vime oo oo sodm s @A DAERMABE L D6 106

553 Mandate .. . oottt e e e 106



xii

Contents

554 Findings . ... .evvvenirmi 108
5.5.5 Special Remarks .............oianiiiii 108
5.6 The National Transitional Justice Working Group
Of ZIMDbDaDWE .« oo et e e e e 109
56,1 Background........... ... 109
562 Legal Basis..........cuiteemnienunine s 109
563 Mandate . ... . it e 110
564 Findings ... ...cunuveininnn i 110
56,5 SpecialRemarks .. ........ ... it 111
5.7 Universal Jurisdiction . . . . .. .« oot i ittt e 111
571 Background........... ... 112
572 LegalBasis...........oiiiiiiiiiinnn, 113
5.7.3 Mandate . . v 5 sgusemnic o 5056555 204G aa R By S R SheT 114
STl FINAINGS i cosy dwtiwe ams § 5o 2@ el o« Wedalim 4 G 114
575 Special Remarks ........... ... ... ... .. 114
58 ConcluSion. ... ...t e 118
RefeIeNCES . . . ot i i e e e 119
Zimbabwe in a Comparative Perspective . .. .................. 121
6.1 Introduction . ... .. .. ..ot uin et e 122
6.2 Sub-Saharan Africa...... ... ... ... . L 122
621 Background............ ... ... ... 122
6,22 LAW @i sixisim e se s s e st s Tant te e s sz 123
6.23 Practice. ... .... ..ttt 124
6.3 Latin AMErica .. .. .. ...ttt i 129
63:), BackBromfds s . :cccvociiiiiaiiiiiiriiitieaastin 129
6:32: AW 1908 5 merewo e 55 0e e s BiE T3 NELIESLEIE T o S el e 130
0353 IPLACHICEE e o v o oo G A SE BT B 0 N S e aie e o 131
G Y A S Y 132
6.41 Background.............. ... .. ... 132
B4 TAW 24time & 8 A e oie s st A o 5 S A i B B B 133
6.43 PractiCe............oiuuii 133
6.5 Central and Eastern Europe and the Former Soviet Union. .. . ... 135
651 Background................. ... ... . .. ... 135
6502 LB o e T B b s ezt S SR R LGS S 135
6153 BIASHECG s o pe a1 ¢ oo s = e mmp g g R L g 136
6.6 Middle East and North Africa .. ......................... 137
6ol BABKATONAGG i - ws g5 52 500 560 o0 ¥ 59 59 50 0.4 5.4 54 137
062 LA wriie amim e g8 8 S gF Salie Tl o, o s 00 2Tk AT 405 137
008 PRICHCE : 600005t e blysis 5 e i@ S5 152218 2 e s xeean 138
@l COMBIBSIEN. . o3 \irprsd ct 5 ¢ 4 s e T L L e e 140
References



Contents xiii

7 Conclusion ....... ... ... ... 143
7.1 Introduction . ........ ... .. ... ... .. 144
72 FndIngS. .. ..ottt 145

7.2.1 Can Transitional Justice Mechanisms Address
COFUPIONT & 25 & ames @5 55 25 5000 Sen 0B 5 o ao il o = a0 sni 145
7.2.2 Is Corruption a Human Rights Violation? . ............ 146
7.2.3 Did Zimbabwe Violate Socio-economic Rights
Through Corruption? . .. ......................... 147
7.2.4 Should Transitional Justice in Zimbabwe Address
COMUPONT . & : osogue b o 6 55 505 26 vBRms Ta0EE S T 0B S 147
73 (Challenges 215 350k 15 e le g shls fouCesh e son s L b 148
73.1 Broad Mandate .............c.cc.iiiniiirninnnn. 148
7.3.2 Pursuing Transitional Justice Without ‘Transition’ . ... ... 149
7.3.3 Polarised Environment . . . . ............. ... . ..., 150
734 Methodology . .. ...t 151
7.3.5 Framing Reparations . ..................cocue... 151
7.4 Recommendations. : : vi mp s 55 56 snm 9o cramss s sl w0s sl s 152
7.4.1 Recommendation One: Inclusivity .................. 152
7.4.2 Recommendation Two: Consultation. . ............... 153
7.43 Recommendation Three: Comprehensive Approach ... ... 153
7.4.4 Recommendation Four: Synergies. ... ............... 153
7.4.5 Recommendation Five: Strengthen Anti-Corruption
MEEhanismy) see #5983 1 § <A@ b0 @ omut & o ca@d s~ 4544 153
7.5 Final Conclusion .. :..c:.cviveeeennnnnsasioies i 154
REEIENCES .« . v is v e o v s ronin orons et 2 s o woitie G0 i fois o 3 B o Bt & & ad 155

Table of Cases. .. .. ....cvvnnuii it 157

Table of Legislation .. ............. .. .. . ... i, 159

Bibliography . ... ... 163



	007116429 [TOC]
	Inhalt
	Seite 1
	Seite 2
	Seite 3
	Seite 4
	Seite 5



